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ceſs at my, inſtance agajinſty che-Earl of Morton and. Fames Fay, for the 
. . (puilzic of the Teinds gf, Qdbergour : James. Hay did pretend to exclude 


tiſcontcſtatien being-cxrzaRed,, and: a. ProduQtion: made, | founded upon Clark's 
Compriſing, SY 


_ It was atledged, That the ſaid Compriſing was diſponed by Clark. to a Blank Perſon, 
and the ſaid blank Diſpofition and Compriſing wet e delivered ts the Earl of Mocton the 
Heir of the Debitor ; and that I received the ſame from-him, Bur. your Lord (hips did 
not ſuſtain the Evidences that were. adduced for.inſtruQting the Alledgeance. 

| The Defenders having craved my Oath of Calumny, -i have deponed; and 
your Lordſhips have found, That my Oath doth not. prove for them, 

| There is now a Petition preſented, deſiring, A Dlzgence for citing of Witneſſes, to 
prove that the ſaid Diſpoſition was blank in the Earl of Morton's cultedy. 

Your Lordſhips do plainly perceive, That this Petition is preſented to divert 
the Efict of my Proceſs, and ro ga'n time. Bur I on the contrair deſire, That 
my Proceſs may proceed : And that the other Points, upon which a further Hear- 
ing was allowed, may be Dcbated and Determined. 


| 1 ſhall therefore ſhortly Anſwer the foreſaid Bilt, and lay my Caſe more elcarly 
before your Lordſhips, that the Cauſe may be brought to a period: 


to me,ar. leaſt my Name being now filled upin it;it were of dangerous conſequence, 
thar myRight ſhould be raken away trom me upon theDepoſitions of Witneſſes:Be- 
cauſeWrits are only to be taken away by Writ or Oath:And there have been already 
Attempts to queſtion my Rights,both by Write and Oath ; and theſe failing, ir is 
not reaſonable, that the Defenders ſhould be allowed now to recur to Witneſſes. 
And blank Rights having been always underſtood to be the plaineſt and cleareſt 
Conveyance de manu 74 manum ; If a Probation by Witneſſes could be ſuſtained, 
anent the poſſciſion of ſuch blank Writes before a Naine came to be filled up, no 
Man could ever be ſecure, or rely upon ſuch Conveyances, which is not conſiſtent 
with the Security that by Law and Cuſtom hath always been repoled, upon the 
ſummar and ſhort Conveyance of blank Rights. RES, 

2do. This Demand is as much contrary to Form, as to the lntereſt and Security 
of Purchaſers : For the preſent Procels is a concluded Cauſe: And my-Right to 
Clark's Comprifing being produced ab zxitio, before extracting the AR of Litiſcon- 
reſtation; if the Defender had intended to offer any;ſuch Alledecance, it ought 


ro have been proponed in due time, and diſcuſſed before the AR of Litiſconte- 
{tation. A [n 


Woo_S 
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. . \FF.;Y .Lorjis,o, Goupcil ang, Seſſion, ,unto, your Lordſhjps humbly Means 
\V and Shews,, your Servigor- Sir. Wi//iam Brice : That: where in the: Pro- 


my Proccſs by a preferable; Tizle ro.the (aids Teinds:: Whereupen an AR. of Li- 


In anſwer to the Bill, I alledge xmo,That the Right of Clark 'sAppriſing being made 
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| 
3 | LE. 
'' ih the next pjace, your Loedſhips wo informed, That tho the Defender 
|: wouid draw hplapotns ce of thewhole to thefpoint inH AE entClark's 
I: Compriſing ;;,yee | fgunded vey oth undsofQrefefthce which TYeſire your 
| Lops. may have alſo under conſideration &Determinei:As, 14%0.1 did al edge, That 


3' the pretence of the Earl of. Morton's having the Compriſing, . was not Relevant ; 
I i becauſe the Legal of the Apyriſing was expiry] befote che Date of the Diſpoſition, 
*1 | R_ And I do contend, That the Her of a Debiror, aequiring-Right ro an expired, 

| s — Appriſing the ſame doth not become extin,'but ſubſiſts as a Right of Property X 
ai 41 


Il | Joo rigftto The Subje 'appriſed. - FOO OOTY « Fe 
J' [8 of And whereas it. was alledged,7hat the Earl of Morton wes Miker. at the ſaid time 
Ol! | <P: 5” of the blank Diſpofition. 1anſwer, the Alledgahice is faiſe in Fat, and not Compe- 
Jl | rent to be proponed in a concluded Caule, unleſs the ſame were inſtantly verifyed. 
18 7 did further, fougd uponSqorgCompriſing diſponed: immediatly and gdirgly to 
| IN my.ſdf after my Purchale, which is not lyable to the ObjeRion offeted apainſt 
Al} Clarks Compriſing, and Scors Compriſing is long anterior to ayy Compriſing in 
WY | James. Hays perion;: and being\within Year arid Day of Clerks Compriſing ; the 
TE Infeftment on Clerks Compriting is by the AA of Parliament: 1 66x. Communitat 
S i to Scots Compriſing, which is always preferable to James Z7ay. " 2 
In the next place I further alledge, That-James Fay can never compete with me 
upon his own Adjudication, or H7ay's twoApprifings ; becauſe | having Adjudged 
from this Earl of Morton, upon his own Bond;whatever Right may be Competenr, 
to him is mine; And I doinſtru@ by a Contra betwixt theEatl and James Hay 
in Proceſs, That all-his Rights are TranfaQed for 20000 116. and diſponed to the 
Earl : So that Efto, his Rights were otherways preferable, the foreſatd Contrat 
did reduce them-to a Debr of 20000 4b, + 
240. The foreſaid 20000 1ib: is ſatisfied and-payed, in as far as he having 
diſponed the {aids Compriſings principally for his Behoof and Security of the ſaid 
Sum, the Earl being appearand Heir could charge the Eſtate with no more than 
the true Sum payed out to James Hay, and the Earls Intromi fſion within 16 years 
of his Purchaſe did much more then extinguiſh chat Sum; for if as that Contract. 
did liquidat the Sum to be payed to James Hay, ſo it did conſtitute the Earl his 
Truſty: Whereby I contend thatthe lntromitſions of the Earl the Appearand Heir 
of the Debiror did: extinguiſh Fames Fay's 20000 /ib. and if the Earl have nor 
counted to James Hay according-to his Truſt, he remains perſonally bound; bur 
the Eſtate is free-and affeFable by me, 
3tio, As to Logaus Apprifing, I am ready to make appear that it was ſatisfied 
by the Excls own: Means. SI | 
gqte. As to Kirknes's Appriſing, The Bonds which are the Grounds and War- 
rands, and the'eanveyance thereof are fiotiproduced, | 
Upon the whole:matter [am ready to'clear your Lordſhips, xrmo. Thar albe- 
it James Hay's Rights and Diligences were all unqueſtionable, as to the formaliry 
of rhe Diligence and reality of rhe Debts, -yet my right ispreferable. 


_ 


2d. Eſto, Fames Hays Diligences wer ptior arid preferable by their Date ; yer 

| | amable to 1nſtruR, that they are all reſtricted, ſatisfied, and*'payed, or null. 
F ' May it therefore pleaſe your Lordſhips, to refuſe the defire' of ' the Defenders Bill, 
| for examining of Witneſſes,in a concludedCauſe, to take way from me the benefit 
of my Write. 1do.That your Lordſhips would appoint a hearing, that the prefer- 
ance may be determined, upon what is alreddy pled,” and' what is further to be 
_ - - offered upon the above writen Grounds and others, which ] have ſhortly touched, 
both for your Lordſhips further Information, and that the Defender may be ready 

ro Debate on theſe Grounds, ' © | | 
According t6 Juſtice, and Your' Lordſhips Anſwer. 


